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Best Interests of Children
This presentation is a snapshot of my research into the Family 
Law Act 1975 (Cth) (‘FLA’) – the focus was on the child’s best 
interest provisions: s 60CC

• Within the Australian legal system, there are two bodies of law that 
recognise family violence. The Federal law as prescribed by the FLA, 
and the State and Territory legislation.

• I analysed more than 27 parenting order matters, of which eight 
were pre 2012 reforms and 19 post reform. Four of the matters 
highlighted issues with application of s 60CC. The findings are 
outlined in this presentation.
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Best Interests of Children

My research asserts two points: 

• Firstly, with reference to s 60CC1 of the FLA, the 2011 amendments 
commencing June 2012 incorporated a new weight provision s 60CC(2A),2

which has been considered and applied by the majority but not all decision 
makers;

• Dr Renata Alexander observed that the new provision ‘appears to have had little 
impact on decision-making’;3 and 

• Secondly, the implications of not applying greater weight to the protection 
of the child above that of other considerations places children at risk.
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1 Section 60CC of the FLA defines how courts determine children’s best interests.
2 The ‘tack-on’ provision aimed at providing better protection for children by giving greater weight to the consideration in s 60CC(2)(b).
3 Lydia Lucs et al (eds), Australian Master Family Law Guide (Wolters Kluwer, 7th ed, 2015) 315.

Mdegt © 123RF.com

23/07/2016



Best Interests of Children

My research findings argue that the: 

• Current s 60CC is lacking in clarity, and its application in court 
proceedings has demonstrated a risk to children. For this reason 
legislative intervention is required; 

• Proposed amendments (detailed in my research) will lead to more 
consistent decision-making, promoting the welfare and safety of the 
child (above all else), therefore minimising the risk to children; 

• Restructure of s 60CC will provide clarity and direction to the 
judiciary and advisers (including family dispute practitioners and the 
legal profession).
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Best Interests of Children
Historical Relevance – the 2006 Reforms – a Recipe for Disaster
• The 2006 reforms did not fully consider children's safety: Chief Justice Diana Bryant observed in regard 

reviews of the 2006 reforms, ‘widespread misunderstandings arising from the way … shared parenting 
legislation was expressed … has implications for children’s safety, security and wellbeing’.4

• The Two limbs – were a recipe for disaster:
1. Meaningful relationship both parents: s 60CC(2)(a);

2. Protection of child from abuse, neglect or family violence: s 60CC(2)(b).

• There was little direction to the courts on basing importance of the child’s safety as paramount above 
all else. In effect, there was no priority to either considerations.

4Chief Justice Diana Bryant, ‘From Shared Care to Safety: The Impact of the Family Law Legislation Amendment (Family Violence and Other 
Measures) Act 2011 (Cth) on Parenting Matters in the Australian Family Courts’ (Paper presented at the 2nd Family Law and Practice Conference, 
London, 3-5 July 2013) 6.

Raymond Earl  

ray@skyneteducation.com.au
5

Ambrozinio © 123RF.com

23/07/2016



Best Interests of Children
The 2012 Reforms – The Tack-On Provision

• The June 2012 amendments to the FLA considered safety of children to 
some extent by incorporating a new ‘tack-on’ provision - s 60CC(2A):

• Section 60CC(2A) requires that decision-makers put the protection of the 
child first and foremost. However, did the ‘tack-on’ provision create better 
clarity? Arguably NO. The cases listed in the footer highlighted issues with the 
current legislation.5 Further, it is worth noting that not all Family Court 
matters are published.

• Statistics indicate that in 2013-14, 143,023 Australian children received child 
protection services.6
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5 Blinko v Blinko [2014] FCCA 1097 (30 May 2014); Blinko v Blinko [2015] FamCAFC 146 (23 July 2015); Chapa v Chapa [2012] FMCAfam 1420 (18 December 2012); Jackson v Macek
[2015] FCCA 1656 (5 June 2015); Jackson v Macek [2015] FamCAFC 114 (19 June 2015); Labine v Labine [2012] FMCAfam 1398 (21 December 2012).

6 Australian Institute of Health and Welfare, Child Protection Australia: 2013–14 (Child Welfare series No 61, 8 May 2015) 10 
<http://www.aihw.gov.au/WorkArea/DownloadAsset.aspx?id=60129550859>.

(2A) In applying the considerations set out in subsection (2), the court is 

to give greater weight to the consideration set out in 

paragraph (2)(b).
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Best Interests of Children

Case Research Findings:

• Four cases highlighted that the courts have not fully considered the 
extra weight provision: s 60CC(2A)

• Two of these cases were appealed to the Family Court of Australia 
Full Court - the appeals were allowed.

The decisions in the above four matters arguably placed children at risk
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Best Interests of Children 
Recommendations for Amendments to the FLA
• Provide a clear hierarchical structure to the ‘child’s best interests’ consideration provisions.

• Stronger legislative imperative: radical restructure of s 60CC(2) providing only one Primary 
Consideration – Safety of the child, which takes priority over all other considerations.

• Create secondary consideration – Meaningful relationship with child.

• Repeal the weight provision.

• Provide definition for the term ‘consideration’.

• Develop a set of Practice Notes and memorandums to judiciary and advisers (including family 
dispute practitioners and the legal profession) 

*** The Primary Consideration will give Greater Weight than other considerations ***

Outcome: the amendments will clearly articulate the first priority – Safety of the Child and guide 
the judiciary to ensure the intentions of Parliament are followed when making family orders.
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Best Interests of Children 
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Current Provisions Proposed Amendments

Proposed Amendments to Legislation  
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The proposed amendments to the Family Law Act 1975 (Cth) will:

1. provide succinct clarity and direction to the judiciary;

2. lead to more consistent decision-making in the best interests of the child;

3. promote and improve the welfare and safety of children (above all else); and

4. reduce children’s exposure to abuse, neglect and family violence.

Best Interests of Children 
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